
E-Filing of Business Certification
Now Mandatory in Massachusetts

by Morris N. Robinson

Traps for the Unwary

On October 4, 2012, the Massachusetts Depart-
ment of Revenue published Department Directive
12-5.1 The purposes of that directive are (1) to
require electronic filing of the Annual Certification
of Entity Tax Status for entities in existence on
January 1, 2013, and (2) to implement federal clas-
sification conformity2 in formulating the Annual
List of Corporations (the list).

This directive has created several traps for the
unwary, some with malpractice potential. Each of
the following bulleted items is discussed in greater
detail in this article.

• Perhaps the most serious trap is that effective
January 1, 2013, entities seeking inclusion on
the list must first register online with Webfile
for Business3 and then file the annual certifi-
cation no later than April 1 of the calendar year
for which inclusion on the list is sought. Enti-
ties not included on the list4 are not entitled to
local property tax benefits,5 which in most
cases consist of the local property tax exemp-
tions for inventory and machinery.

• Massachusetts entity classification is based on
federal entity classification. Thus, an election
to be taxed as a particular type of entity (such
as a corporation) for federal income tax pur-
poses must be made before January 1, 2013, to
be effective on January 1, 2013, for Massachu-
setts local property tax purposes.6 Massachu-
setts will, however, recognize a retroactive fed-
eral entity classification.

• The appeals time window is only 30 days.
Entities not included on the list must appeal to
the Appellate Tax Board before the later of (1)
April 30 or (2) the 30th day after the list is
published by the commissioner of revenue.

• Qualified subchapter S subsidiaries (QSubs)
must be included on the list in order to be
exempt from the local property tax on inventory
and machinery.

• Some disregarded entities were erroneously
included on the list in prior years. Those enti-
ties will be removed from the list for 2013 and
future years.

Background: Local Property Taxation of
Inventory and Equipment and the Annual

List of Corporations

Generally speaking, business inventories and ma-
chinery are subject to local personal property taxes.
Inventories and machinery are valued as of January
1 of each calendar year and must be reported to the
cities and towns of Massachusetts by March 1 each
year on a return known as Form of List.7 Business

1This article is an interpretation of ‘‘Massachusetts De-
partment of Revenue Directive 12-5: Procedure for Inclusion
in Annual List of Corporations for Property Tax and Other
Purposes’’ (Oct. 4, 2012) (Directive 12-5).

2See Massachusetts St. 2008, ch. 173: An Act Relative to
Tax Fairness and Business Competitiveness (conforming to
federal entity classification for tax years beginning on or after
January 1, 2009). See, generally, 830 CMR 63.30.3: Entity
Classification Under St. 2008, c. 173.

3See DOR Webfile for Business, available at https://wfb.
dor.state.ma.us/WEBFILE/BUSINESS/Public/Webforms/Logi
n/Login.aspx(last visited Dec. 17, 2012).

4See notes 13 and 14, infra.
5See also MGL ch. 59, section 5, clauses 16(2) and (3). See

also 830 CMR 58.2.1 Manufacturing Corporations.

6Massachusetts property taxes run on a fiscal-year basis
rather than on a calendar-year basis. Therefore, a Massachu-
setts corporation must have made its federal election to be
taxed as a corporation before January 1, 2013, in order to be
included on the list for fiscal 2013 (starting on July 1, 2013).

7MGL ch. 59, section 29. Taxable inventory and machinery
is returned to the local assessors by filing a Form of List. See
Massachusetts Tax Form 2: Form of List, available at http://
www.mass.gov/dor/docs/dls/ptb/pdfs/statetax2.pdf (last vis-
ited Dec. 17, 2012).
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entities classified as corporations, however, are ex-
empt from the local personal property tax on inven-
tories.8 Business corporations that are also classi-
fied as manufacturing corporations are also exempt
from the local personal property tax on their ma-
chinery, regardless of whether the machinery is used
directly in manufacturing.9

The commissioner of the DOR is required to issue
on January 1 of each year an Annual List of Corpo-
rations listing those entities that are classified as
corporations under Massachusetts General Laws,
Chapter 63 (Taxation of Corporations).10 The list
also specifies those corporations that are classified
as manufacturing corporations.11 The list is pub-
lished electronically on the DOR’s website on or
about April 1 of each year.12 It is provided to the
boards of assessors of each city and town in Massa-
chusetts, and it assists them in their determination
of which entities are entitled to local property tax
exemptions as corporations.

According to the DOR, ‘‘the List is generally
informational in nature and does not represent a
binding determination with regard to whether an
entity is taxable as a corporation.’’13 Nonetheless, it
is the DOR’s position that entities not on the list are
not entitled to the local tax exemptions afforded to
corporations.14

Which Entities Qualify for
Inclusion on the List?

Inclusion on List: Federal/Massachusetts
Classification Conformity

Entities may be included on the list if they are
corporations or other entities treated as corpora-
tions for federal income tax purposes.15 Those other
entities include limited liability companies, partner-
ships, business trusts, specific entities organized in
foreign countries, and other unincorporated entities.
Those other entities might achieve corporate status
through (1) an affirmative check-the-box election
under Form 8832, ‘‘Entity Classification Election’’;
(2) default rule16; or (3) per se treatment under U.S.
Treas. reg. 301.7701-2(b)(8).

The federal entity classification election must be
effective as of January 1 for the entity to be included
on the list that pertains to the fiscal year for
property tax purposes beginning on the following
July 1. Entities that are permitted to make or
change their federal election after January 1 — in
order for their election to be retroactively effective
on January 1 — must notify the DOR and must
correct any annual certification that has already
been made.17

Disregarded Entities and Partnerships

Disregarded entities (other than QSubs), partner-
ships, and other entities not treated as corporations
for federal income tax purposes are not entitled to
appear on the list. In the past, some LLCs (treated
as disregarded entities or partnerships for federal
and Massachusetts income tax purposes) have been
erroneously included on the list. Those entities are
not entitled to the property tax exemptions afforded

8MGL ch. 59, section 5, clause 16(2).
9Id. clause 16(3); see also Massachusetts Administrative

Procedure (AP) 303 (‘‘The exemption applies whether or not
the machinery is used directly in manufacturing’’). Also,
manufacturing corporations are entitled to an investment tax
credit under MGL ch. 63, section 31A, and an exemption from
sales and use taxes for certain property used in manufactur-
ing or in research and development under MGL ch. 64H,
sections 6(r) and 6(s). Manufacturing corporations are also
subject to single-sales-factor apportionment under MGL ch.
63, section 38.

10Business corporations included in the list are also sub-
ject to taxation under chapters 59 (Assessment of Local
Taxes) and 60A (Excise Tax on Registered Motor Vehicles in
Lieu of Local Tax).

11See generally 830 CMR 58.2.1: Manufacturing Corpora-
tions. See also infra, ‘‘Which Entities Qualify for Manufactur-
ing Corporation Status?’’

12To access the list, go to http://www.mass.gov/dor and
search for ‘‘The Corporations Book.’’ The Massachusetts DOR
website states that the 2012 Corporations Book was issued on
May 30, 2012. See http://www.mass.gov/dor/local-officials/the-
corporations-book.html (last visited Dec. 17, 2012).

13Directive 12-5.
14Id. (‘‘Failure to electronically file the certification by

April 1st may result in that entity not appealing on the List
for that year, potentially resulting in the loss of local property
tax benefits that inure to corporations that are properly
included on the List unless a timely appeal is filed’’) (emphasis
added).

15See, generally, 830 CMR 63.30.3: Entity Classification
Under St. 2008, c. 173. In Taxpayer Information Release
(TIR) 97-8, the DOR announced that in determining the
Massachusetts income tax treatment of LLCs, the commis-
sioner of revenue will adopt the entity’s federal income tax
classification, as determined under entity classification rules
under Treas. reg. section 301.7701, commonly referred to as
the check-the-box rules. Beginning with the 2009 calendar
year, the same elective entity classification treatment now
applies to partnerships, business trusts, certain entities or-
ganized in foreign countries, and some other unincorporated
entities. See MGL ch. 63, section 30.1 (‘‘‘Business corporation’
[includes] any ‘other entity’ . . . that is classified for the tax-
able year as a corporation for federal income tax purposes’’).

16See 26 CFR. 301.7701-3: Classification of certain busi-
ness entities; Instructions to IRS Form 8832: Entity Classifi-
cation Election.

17Directive 12-5 (‘‘Entities that are permitted to make or
change their federal election after January 1st but effective
retroactively back to January 1st must notify DOR and must
correct any Annual Certification that has already been
made’’).
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to corporations. Any of those entities that previously
appeared on the list will be removed.18

QSubs and Their S Corporation Parents
A QSub is disregarded as an entity separate from

its S corporation parent.19 A QSub’s income, assets,
and other attributes are deemed to be those of its
parent for federal income tax purposes and Massa-
chusetts corporate excise purposes. QSubs must
nonetheless file the annual certification to shield
their assets from local property taxation. For the
classification of QSubs and their parents as manu-
facturing corporations, see the discussion below.

Foreign Corporations
All foreign entities that are treated as corpora-

tions for federal income tax purposes — either by
treatment as per se corporations or by elective
classification (including application of a default
rule) — must meet the requirements described in
this directive in order to be included on the list.

Per Se Classification
Some foreign entities included on the list of per se

corporations are automatically classified as corpora-
tions. (For a listing of these entities, see Treas. reg.
section 301.7701-2(b)(8).)

Elective Classification
Entities organized in foreign countries but not

included on a list of per se corporations are subject to
elective classification for U.S. federal income tax
purposes in a similar manner as unincorporated
entities. (See Treas. reg. section 301.7701-3.) Those
entities may be treated either as corporations, part-
nerships, or disregarded entities for federal income
tax purposes (and thus generally for Massachusetts
tax purposes) depending on a taxpayer election or
application of a default rule.

Which Entities Qualify for Manufacturing
Corporation Status?

In General
An entity classified as a Massachusetts business

corporation may also be classified as a manufactur-
ing corporation for any calendar year in which it
exists and is engaged in manufacturing, as defined
in 830 CMR 58.2.1(6), as of January 1 of that year.20

Effective beginning with the 2009 calendar year,21

unincorporated entities, such as LLCs, that are
treated as business corporations for Massachusetts
tax purposes may also apply for manufacturing

corporation classification.22 To obtain manufactur-
ing corporation classification, an entity classified as
a corporation must file Form 355Q on or before
January 31 of the calendar year for which it seeks
manufacturing corporation classification.23

Special Rule for S Corporations With QSubs
QSubs may not be separately considered as

manufacturing corporations. The property of a QSub
will, however, qualify as property of a manufactur-
ing corporation if the QSub’s parent qualifies as a
manufacturing corporation after taking into account
the income and assets of its QSubs — provided that
the QSub has completed the mandatory annual
certification filing described above.24

The QSub’s S corporation parent, if not previously
classified as a manufacturing corporation, must ap-
ply for manufacturing corporation status under the
Manufacturing Corporations Regulation, 830 CMR
58.2.1(7). As part of its application for manufactur-
ing corporation status, the S corporation parent
must detail the extent to which it owns QSubs and
must report the assets and other attributes thereof.
If such manufacturing classification is granted, the
parent S corporation and each QSub will be listed as
manufacturing corporations on the list.

Manufacturing and R&D Status of Some
Federally Disregarded LLCs

The inventory and machinery of some federally
disregarded (single-member) LLCs are also exempt
from local taxation for their fiscal years beginning
on or after January 1, 2011. Those LLCs are exempt
if the sole member of the LLC is a manufacturing
corporationengagedinmanufacturinginthecommon-
wealth, or a research and development corporation
engaged in R&D in Massachusetts.25

Appealing an Exclusion From the List or
Denial of Manufacturing Corporation Status

If a Massachusetts entity fails to file the annual
certification before the April 1, 2013, deadline, it can
achieve inclusion on the list for fiscal 2013 only by
making a timely appeal to the Massachusetts Appel-
late Tax Board.26 The appeal period ends on the
later of (1) April 30 or (2) the 30th day after the list

18Id.
19See 830 CMR 63.30.3(3)(b): Entity Classification Under

St. 2008, c. 173.
20See MGL ch. 58, section 2; 830 CMR 58.2.1(3).
21See Massachusetts St. 2008, ch. 173, supra note 2.

22See generally 830 CMR 58.2.1; Directive 00-4 (relating to
manufacturing corporation status of LLCs treated as busi-
ness corporations for Massachusetts tax purposes).

23See 830 CMR 58.2.1(7)(b)(1); AP 303: Manufacturing
Corporation Status.

24See 830 CMR 63.30.3(3)(b) (‘‘The QSub is no longer
considered a separate entity for any corporate excise pur-
pose’’). Thus, a QSub’s income, assets, and other attributes
are deemed to be those of its parent for both federal income
tax purposes and Massachusetts corporate excise tax pur-
poses.

25MGL ch. 59, section 5, clause 16(3).
26See MGL ch. 58, section 2.
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is sent out by the commissioner of revenue.27 The
denial of manufacturing corporation status may also
be appealed to the board within the same 30-day
appeal period.28 Entities that fail to file the annual
certification electronically by April 1 — or whose tax
status as a manufacturing corporation is not re-
flected on the list — and do not file a timely appeal

within the 30-day appeals period may be subjecting
themselves to unnecessary local taxation.

Conclusion

The Annual List of Corporations was created to
help local Massachusetts tax authorities identify
those entities that are exempt from property taxes.
There are some inaccuracies in the list. Some enti-
ties that are disregarded for federal tax purposes are
erroneously included, and other entities that are
classified as corporations for federal tax purposes
are erroneously excluded. In consideration of list’s
potential inaccuracies, tax practitioners must be
vigilant about filing the entity’s annual certification
and appeal erroneous exclusions from the list within
the prescribed time frames to avoid unnecessary
local property taxes. ✰

27See MGL ch. 58, section 2, second paragraph; MASSPC-
SCO v. Commissioner of Revenue, Appellate Tax Board
Docket Nos. C278479, C284149, and C288621 (May 7, 2010)
(regarding a Delaware statutory trust that was determined to
be an entity treated, under prior Massachusetts law, as a
corporation for Massachusetts tax purposes that was erro-
neously excluded from the list); AP 303.3: Appealing Denial of
Manufacturing Status.

28See MGL ch. 58, section 2, second paragraph.
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