
Massachusetts DOR Initiates
Early Mediation Program

by Morris N. Robinson

Introduction

The Massachusetts Department of Revenue re-
cently announced that it is initiating an Early Me-
diation Program modeled after the successful IRS
Fast Track Settlement program.1 Although final
details have not yet been decided, the broad shape of
the program is clear. Under the program, a mediator
may recommend settlements based on the media-
tor’s analysis of the questions.2 Settlements are
authorized under MGL ch. 62C, section 37C.3 The
program is completely voluntary and does not elimi-
nate or replace administrative appeals options, in-
cluding the taxpayer’s opportunity to request a
hearing or settlement consideration with the DOR
Office of Appeals if the case is not resolved through
the program.4 Interested readers will want to obtain
the final Administrative Procedure 635: Early Me-
diation Program, which the DOR should publish
within a few weeks. The pilot program criteria are
described immediately below.

Early Mediation Pilot Program Criteria
Few disputes will be accepted into the Early

Mediation Pilot Program. The DOR does not want to

be accused, with the harsh clarity of hindsight, of
selling out to well-connected taxpayers. Therefore,
the DOR has decided to act with extreme caution by
creating a narrow (and sometimes ambiguous) set of
criteria for deciding which disputes to accept into its
pilot program. Evidence of that caution is reflected
in each of the following eight pilot program criteria,
some of which are not listed in the Draft Adminis-
trative Procedure 635.5

1. Respect the DOR’s Comfort Level

The importance of the DOR’s comfort level cannot
be overstated. Mediation is voluntary. Both the
taxpayer and the DOR must agree to mediation. The
DOR will not voluntarily agree to mediation unless
it feels comfortable with both the case and the
taxpayer’s representatives. In practice that means
that taxpayers who might want mediation must
cooperate fully with the DOR during the audit
phase6 and use representatives who have earned the
professional respect of the DOR.

2. Request Mediation Within a
Narrow Time Frame

Under the pilot program, there is a narrow period
when taxpayers may request mediation. That period
begins after the audit exit conference and ends with
the issuance of a notice of intent to assess (NIA).7 In
our experience, the DOR issues its NIA almost
immediately after the audit conference. Thus, the
effect of that criterion is to make mediation ‘‘by
invitation only’’ without saying so explicitly. Indeed,
high-ranking DOR officials have said that it is their1See Draft Administrative Procedure 635: Early Mediation

Program, available at http://www.mass.gov/dor/businesses/
help-and-resources/legal-library/administrative-procedures/
ap-635.html.

2Id.
3Id. A critical requirement of section 37C is that ‘‘the

commissioner finds that the settlement is in the best interests
of the commonwealth, taking into account potential hazards
of litigation and the likelihood of a finding of liability against
the taxpayer.’’

4Id.

5Id.
6In our experience, cooperation may also, in some in-

stances, result in the avoidance of significant tax penalties.
The decision to cooperate, however, depends on all the facts
and circumstances and is always a strategic legal decision.

7The notice of intent to assess is similar to the IRS 30-day
letter. See MGL ch. 62C, section 26(b).

Morris N. Robinson is a tax attorney in Massachusetts
experienced in tax dispute resolution.
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intent to invite requests for mediation at or im-
mediately after the exit conference.

3. Only Large-Dollar Tax Disputes Mediated
During Pilot Period

During the pilot program the DOR will agree to
mediate only tax disputes involving $1 million or
more, (perhaps) exclusive of interest and penalties.
Later, the DOR may agree to mediate tax disputes
with smaller dollar amounts.

4. No More Than 10 Cases During Pilot
Period

The DOR intends to mediate only six to 10 dis-
putes during its pilot program. Within that small
group of cases, the DOR anticipates mediating dif-
ferent types of tax disputes. After those disputes
have been resolved, the DOR will pause and evalu-
ate which types of disputes are most amenable to
mediation.

5. Mediation Limited to Factual Disputes
The DOR will not agree to mediate a case whose

resolution turns solely on the interpretation of an
ambiguous law or regulation. The DOR will accept
only mediation of factual disputes. The DOR be-
lieves that it could be severely criticized if it inter-
preted the same rule differently for different tax-
payers. Indeed, differing interpretations of identical
legal rules deny all taxpayers the equal protection of
the laws under the 14th Amendment.8 A possible
solution is described later in this article.9

6. Hazards of Litigation Must Be Present for
Both Parties

Both the taxpayer and the DOR must face haz-
ards of litigation in connection with the resolution of
factual disputes. There must be no ‘‘right answer.’’
Rather, there must be a range of defensible answers
such as, for example, correct arm’s-length prices in
cases involving transfer pricing. That protects the
DOR from the accusation that it sold out to well-
connected taxpayers.

7. The Case Must Be Fully Developed
The case must be fully developed so that the DOR

and the taxpayer clearly understand the precise
nature of their factual dispute. That helps provide
assurance to the DOR that it will not be blindsided
by potentially undisclosed facts.

8. There Must Be a Complete Written
Position Statement

The taxpayer must deliver a written position
statement articulating the taxpayer’s position and

the basis of disagreement with the DOR Audit
Division’s proposed adjustments. That helps the
DOR and the mediator understand what the tax
dispute is all about.

Maximizing Revenue Collection
The DOR hopes to maximize the prompt collec-

tion of revenue and avoid a reduced interest rate
with the following three policies:

1. Short Period to Complete Mediation
The time to complete mediation will be short —

generally three or four months — and not the 700
days that it typically takes for a case to be resolved
(or not resolved) through the DOR appeals process.10

The objective is to quickly reach agreement so that
the DOR can bill the taxpayer and collect the
agreed-on tax payment.11

2. Waiver of Interest Reduction Under MGL
Ch. 62C, Section 32(f)

Generally, Massachusetts tax audits should be
completed within 18 months. Thus, taxpayers are
entitled to a reduced interest rate on audit deficien-
cies during the period that begins 18 months after
commencement of the audit and ends with the
issuance of an NIA. Under the program, taxpayers
must sign a waiver extending the reduced-interest
period by four months so that the reduced interest
period begins 22 months after commencement of the
audit and ends with the issuance of an NIA.

3. Settlement of Entire Case Required
The DOR and the taxpayer must agree, in writ-

ing, to settle the entire case. A piecemeal resolution
of only some questions cannot result in a global
settlement that will allow the prompt assessment
and payment of all amounts due to Massachusetts.

Confidentiality of the Settlement Process
The program encourages settlement by prohibit-

ing the disclosure to any outside party of documents
exchanged and tax information discussed during the
mediation process, except under court order. That is
accomplished by a written confidentiality agreement
signed by the taxpayer and the DOR.

Mediators
The mediators will be DOR appeals officers who

will receive special mediation training. Those ap-
peals officers will later be barred from considering

8U.S. Constitution, 14th Amendment, section 1 (‘‘nor shall
any state . . . deny to any person within its jurisdiction the
equal protection of the laws’’).

9See ‘‘Resolving the Tension Between the Equal Protection
Clause and Economic Reality,’’ below.

10Litigation before the Massachusetts Appellate Tax Board
and the courts can add additional years to the tax dispute
resolution process.

11Under Massachusetts law, a taxpayer does not have to
‘‘pay to play’’ until 30 days after it loses its case before the
Massachusetts Appellate Tax Board. See MGL ch. 62C, sec-
tion 32(e)(3)(i) and last sentence of section 32(e)(3).
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the case, should the mediation fail and the case be
brought to the DOR Appeals Office for resolution or
settlement.

Taxpayers may also request a third-party media-
tor in place of or in addition to the appeals officer.
The third-party mediator will be paid by the tax-
payer and must, of course, be satisfactory to the
DOR. Under the Draft Administrative Procedure
635, only retired tax practitioners and academics
appear to qualify as paid third-party mediators. The
DOR has yet to work out reasonable rules so that
highly effective practicing tax professionals can also
serve as paid third-party mediators.

DOR and Taxpayer Representatives

The DOR will likely be represented by someone
from the Legal Division as well as someone from the
Audit Division. The taxpayer can be represented ‘‘in-
house’’ by its CPAs, by its attorneys, or by a combi-
nation thereof.

Availability of Decision-Makers

The DOR anticipates that the decision-makers for
both taxpayer and the DOR will authorize their
representatives to reach agreement within a specific
dollar range. The taxpayer’s decision-makers will
also agree, in writing, to be immediately available to
provide additional settlement authorizations, as
needed. The DOR will want its decision-makers to
be similarly available.12

The Effect of the DOR’s Culture on Its Early
Mediation Program

Although early mediation works for the IRS, that
does not guarantee that it will work for the DOR.
Unlike the decentralized IRS, the DOR is a highly
centralized organization. A successful early media-
tion program, however, does not require a funda-
mental change in the DOR’s culture. All that is
necessary is that DOR’s ultimate decision-makers
provide the DOR’s negotiators with the necessary

range of settlement authority and be available to
provide additional settlement authorizations, as
needed.13

Resolving the Tension Between the Equal
Protection Clause and Economic Reality

There is a tension between the equal protection
clause of 14th Amendment14 and economic reality.
The equal protection clause requires the DOR to
treat similar cases similarly. Moreover, the DOR, for
historical reasons, has a visceral abhorrence of ap-
pearing to favor one taxpayer over another. But
economic reality demands that the anticipated cost
of litigation must always be balanced against the
amount of tax in dispute and the likelihood of a
successful result. Assume, for example, that an
ambiguous apportionment rule15 results in $40,000
in disputed corporate income taxes — and that the
identical tax question recurs year after year. As-
sume, further, that it might cost $250,000 to litigate
and conclusively resolve the tax question. Under
those circumstances, economic reality strongly sug-
gests that this dispute be mediated, not litigated.
The DOR, however, now refuses to mediate ques-
tions involving the application of a particular stat-
ute — even if the statute is ambiguous. The DOR
also refuses to be bound in any later tax year by any
non-mediated settlement that might be reached.16

If early mediation is to become completely suc-
cessful, the DOR must resolve the tension between
the equal protection clause. It must also permit the
final settlement of recurring disputes. One possible
solution might be for the DOR to publish the results
of mediations that involve the interpretation of an
ambiguous statute or regulation. Then the taxpayer
whose dispute was mediated could take advantage
of the published settlement in all future years as
long as the underlying facts did not change. More-
over, all other similarly situated taxpayers would be
entitled to the same settlement — for example, 30
cents on the dollar — if (1) those similarly situated
taxpayers file claims for refund within the period
permitted under the Massachusetts statute of limi-
tations for claiming refunds, and (2) those taxpayers

12Large-dollar settlements require the approval of the
attorney general’s office. See M.G.L. c. 62C, section 37A(d)
(‘‘any tax liability settlement under this section which pro-
poses to accept an amount which is twenty thousand or more
dollars less than the full amount of the tax liability owed by
the taxpayer or which proposes to accept an amount which is
less than fifty per cent of the full amount of the tax liability
owed by the taxpayer shall be submitted to the attorney
general for review’’). The attorney general typically approves
these settlements. The DOR does not intend to obtain settle-
ment confirmation from the attorney general’s office until
after it has reached a written settlement with the taxpayer.

13See ‘‘Availability of Decision-Makers,’’ above.
14Supra note 8.
15See, generally, MGL, ch. 62C, section 38, and the regu-

lations promulgated thereunder.
16DOR officials were presented with these questions at a

respected forum of tax professionals. Their off-the-record
responses are reflected in the above text.
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can prove that their facts are approximately the
same as the facts in the case that was resolved
through mediation.17

Evaluation and Conclusion
An expanded Early Mediation Program can be

win-win-win for taxpayers, the DOR, and the state:
• For taxpayers, mediation may resolve tax dis-

putes much more quickly and inexpensively
than under current DOR procedures. Thus, it
allows corporate America to focus its time and
dollars on future business opportunities and job
creation rather than on resolving old tax dis-
putes. Over time, corporate America will per-
ceive Massachusetts to be more business
friendly.

• For the DOR, mediation may resolve disputes
much more quickly and efficiently. Thus, over
time, it may reduce the DOR’s backlog of unre-
solved cases and permit a reduction in the head
count of DOR personnel directly involved in the
dispute resolution process.

• For Massachusetts, mediation may provide two
significant benefits. First, as the backlog of tax
disputes decreases, Massachusetts may experi-
ence a possible one-time revenue surge of per-
haps hundreds of millions of dollars or more.18

Second, a more business-friendly environment
could persuade additional businesses to locate
or expand in Massachusetts, thereby expand-
ing the number of Massachusetts jobs.

Despite those significant benefits, the ultimate
success of the Early Mediation Program depends on
whether the DOR will embrace early mediation as
the modern, preferred method for resolving most
significant tax disputes. For now, the mediation of
Massachusetts tax disputes will be rare — limited to
a few factual disputes without any obviously right
answers, involving more than $1 million in disputed
taxes, in which the DOR has a high comfort level in
both the case and in the taxpayer’s representatives.
Thus, it is critical that these first mediations be
successful so that the DOR will gain confidence in its
Early Mediation Program and expand it. ✰

17Similarly, taxpayers are normally permitted to take
advantage of a favorable court ruling affecting another tax-
payer only if they file their own claim for refund during the
appropriate statutory period for requesting a refund and can
prove that their case is similar to the previously decided case.

18See supra note 10. At any one time about $1.5 billion are
‘‘tied up’’ in unresolved tax disputes before the Massachusetts
Appellate Tax Board. As these cases are resolved Massachu-
setts can expect a one-time revenue surge.
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